UNITED STATESDISTRICT COURT
DISTRICT OF RHODE ISLAND
DIANE M. PARISEAU
V. : C.A. No. 07-268ML
MICHAEL J. ASTRUE
Commissioner of the Social Security
Administration

REPORT AND RECOMMENDATION

Lincoln D. Almond, United States Magistrate Judge

Thismatter isbeforethe Court for judicial review of afinal decision of the Commissioner
of the Social Security Administration (*Commissioner”) denying Social Security Disability
Insurance Benefits (“DIB”) under the Social Security Act (the“Act”), 42 U.S.C. 8405(g). Plaintiff
filed her Complaint on July 13, 2007 seeking to reverse the decision of the Commissioner. On
January 24, 2008, Plaintiff filed aM otion to Reversethe Decision of the Commissioner. (Document
No. 8). On February 25, 2008, the Commissioner filed a Motion for an Order Affirming the
Decision of the Commissioner. (Document No. 9).

This matter has been referred to me for preliminary review, findings and recommended
disposition. 28 U.S.C. § 636(b)(1)(B); LR Cv 72. Based upon my review of the record, the legal
memoranda filed by the parties and independent legal research, | find that there is substantial
evidence in this record to support the Commissioner’s decision and findings that Plaintiff is not
disabled within the meaning of the Act. Consequently, | recommend that the Commissioner’s

Motion for an Order Affirming the Decision of the Commissioner (Document No. 9) be GRANTED



and that Plaintiff’s Motion to Reverse the Decision of the Commissioner (Document No. 8) be
DENIED.

. PROCEDURAL HISTORY

Plaintiff filed an application for DIB on November 10, 2003, aleging disability since
February 15, 2002. (Tr.94-96). Plaintiff’sinsured status expired December 31, 2005. (Tr. 20, 97,
98, 103). The application was denied initially (Tr. 53-55) and on reconsideration. (Tr. 58-60).
Plaintiff requested an administrativehearing. (Tr. 62). On July 25, 2005, Administrative Law Judge
Barry H. Best (“ALJ’) held a hearing at which Plaintiff, represented by counsel, and a vocational
expert (“VE”), appeared and testified. (Tr. 527-575). The ALJissued an unfavorable decision on
November 10, 2005. (Tr. 38-50). The Appeals Council granted Plaintiff’s request for review on
January 11, 2006 and ordered anew hearing which was held before ALJBest on April 7, 2006. (Tr.
34-36, 576-596)." A supplemental hearing wasthen held on June 21, 2006. (Tr.597-632). TheALJ
issued an unfavorable decision on September 28, 2006 finding Plaintiff not disabled. (Tr. 16-27).
Plaintiff then filed arequest for review which the Appeals Council denied on May 10, 2007. (Tr.
7-9). A timely appeal was then filed with this Court.

. THE PARTIES POSITIONS

Plaintiff argues that the ALJ s mental RFC findings were not supported by substantial
evidence. In particular, Plaintiff contends that the ALJ gave insufficient weight to the opinions of

her treating therapist, Mr. DiPinto, and the consulting psychologist, Dr. Curran. Plaintiff further

! The Appeals Council ordered the AL Jon remand to consider whether Plaintiff’s past work asan epoxy painter
should be considered past relevant work and to explain his reasoning regarding her obesity. (Tr. 34). The ALJ, on
remand, did not find such work to be relevant, and did find obesity to be a severe impairment. (Tr. 20, 26).
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arguesthat the ALJ erred in relying on the outdated opinions of Dr. Tracy and Dr. Fischer. Finaly,
Plaintiff assertsthat the ALJfailed to properly evaluate her credibility.

The Commissioner disputes Plaintiff’s claims and argues that there is substantial evidence
in the record to support the ALJ s findings that Plaintiff is not disabled within the meaning of the
Act.

[11. THE STANDARD OF REVIEW

The Commissioner’s findings of fact are conclusive if supported by substantial evidence.
42 U.S.C. 8405(g). Substantial evidenceis more than ascintilla—i.e., the evidence must do more
than merely create asuspicion of the existence of afact, and must include such relevant evidence as

areasonabl e person would accept as adequate to support the conclusion. Ortiz v. Sec’y of Hedlth

and Human Servs., 955 F.2d 765, 769 (1% Cir. 1991) (per curiam); Rodriguez v. Sec'y of Health and

Human Servs., 647 F.2d 218, 222 (1* Cir. 1981).
Where the Commissioner’s decision is supported by substantial evidence, the court must

affirm, even if the court would have reached a contrary result asfinder of fact. Rodriguez Paganv.

Sec'y of Health and Human Servs., 819 F.2d 1, 3 (1% Cir. 1987); Barnesv. Sullivan, 932 F.2d 1356,

1358 (11" Cir. 1991). The court must view the evidence as a whole, taking into account evidence

favorable as well as unfavorableto the decision. Frustagliav. Sec’'y of Health and Human Servs.,,

829 F.2d 192, 195 (1% Cir. 1987); Parker v. Bowen, 793 F.2d 1177 (11" Cir. 1986) (court also must

consider evidence detracting from evidence on which Commissioner relied).
The court must reverse the ALJ s decision on plenary review, however, if the ALJ applies
incorrect law, or if the ALJfailsto provide the court with sufficient reasoning to determine that he

or she properly applied the law. Nguyen v. Chater, 172 F.3d 31, 35 (1* Cir. 1999) (per curiam);
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accord Corneliusv. Sullivan, 936 F.2d 1143, 1145 (11" Cir. 1991). Remand is unnecessary where

all of theessential evidencewasbeforethe Appeals Council whenit denied review, and the evidence

establisheswithout any doubt that the claimant wasdisabled. Seavey v. Barnhart, 276 F.3d 1, 11 (1%

Cir. 2001) citing, Mowery v. Heckler, 771 F.2d 966, 973 (6™ Cir. 1985).

The court may remand a case to the Commissioner for arehearing under sentencefour of 42
U.S.C. 8§ 405(g); under sentence six of 42 U.S.C. § 405(g); or under both sentences. Seavey, 276
F.3d a 8. To remand under sentence four, the court must either find that the Commissioner’s
decision is not supported by substantial evidence, or that the Commissioner incorrectly applied the

law relevant to the disability claim. Id.; accord Brenem v. Harris, 621 F.2d 688, 690 (5™ Cir. 1980)

(remand appropriate where record was insufficient to affirm, but also was insufficient for district
court to find claimant disabled).
Where the court cannot discern the basis for the Commissioner’ s decision, a sentence-four

remand may be appropriate to allow her to explain the basisfor her decision. Freeman v. Barnhart,

274 F.3d 606, 609-610 (1% Cir. 2001). On remand under sentence four, the ALJ should review the

case on acomplete record, including any new material evidence. Dioriov. Heckler, 721 F.2d 726,

729 (11™ Cir. 1983) (necessary for ALJon remand to consider psychiatric report tendered to Appeals
Council). After a sentence four remand, the court enters a final and appealable judgment
immediately, and thus loses jurisdiction. Freeman, 274 F.3d at 610.
In contrast, sentence six of 42 U.S.C. § 405(g) provides:
The court...may at any time order additional evidence to be taken
beforethe Commissioner of Social Security, but only upon ashowing
that there is new evidence which is material and that there is good

causefor the failureto incorporate such evidenceinto therecord in a
prior proceeding;



42 U.S.C. 8405(g). Toremand under sentencesix, the claimant must establish: (1) that thereisnew,
non-cumulative evidence; (2) that the evidence is material, relevant and probative so that thereisa
reasonabl e possibility that it would change the administrative result; and (3) thereis good cause for

failure to submit the evidence at the administrative level. See Jackson v. Chater, 99 F.3d 1086,

1090-1092 (11" Cir. 1996).

A sentence six remand may be warranted, even in the absence of an error by the
Commissioner, if new, material evidence becomes available to the claimant. 1d. With a sentence
Six remand, the parties must return to the court after remand to file modified findings of fact. 1d.
The court retains jurisdiction pending remand, and does not enter afinal judgment until after the
completion of remand proceedings. Id.

V. THELAW

The law defines disability as the inability to do any substantial gainful activity by reason of
any medically determinable physical or mental impairment which can be expected to result in death
or which haslasted or can be expected to last for acontinuous period of not |lessthan twelve months.
42 U.S.C. 88416(i), 423(d)(1); 20 C.F.R. §404.1505. The impairment must be severe, making the
claimant unableto do her previouswork, or any other substantial gainful activity which existsinthe
national economy. 42 U.S.C. § 423(d)(2); 20 C.F.R. 88 404.1505-404.1511.

A. Treating Physicians

Substantial weight should be given to the opinion, diagnosis and medical evidence of a

treating physician unless there is good cause to do otherwise. See Rohrberg v. Apfel, 26 F. Supp.

2d 303, 311 (D. Mass. 1998); 20 C.F.R. § 404.1527(d). If atreating physician’s opinion on the

nature and severity of aclaimant’ simpairments, iswell-supported by medically acceptable clinical
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and laboratory diagnostic techniques and is not inconsistent with the other substantial evidencein
the record, the ALJ must give it controlling weight. 20 C.F.R. 8 404.1527(d)(2). The ALJ may
discount atreating physician’s opinion or report regarding an inability to work if it is unsupported

by objective medical evidence or iswholly conclusory. See Keating v. Sec'y of Health and Human

Servs., 848 F.2d 271, 275-276 (1* Cir. 1988).
Whereatreating physi cian hasmerely made conclusory statements, the ALJImay afford them
such weight as is supported by clinical or laboratory findings and other consistent evidence of a

claimant’s impairments. See Wheseler v. Heckler, 784 F.2d 1073, 1075 (11" Cir. 1986). When a

treating physician’s opinion does not warrant controlling weight, the ALJ must neverthelessweigh
the medical opinion based on the (1) length of the treatment relationship and the frequency of
examination; (2) the nature and extent of the treatment relationship; (3) the medical evidence
supporting the opinion; (4) consistency with the record asawhole; (5) specializationin the medical
conditions at issue; and (6) other factors which tend to support or contradict the opinion. 20 C.F.R
8404.1527(d). However, atreating physician’sopinionis generally entitled to more weight than a
consulting physician’s opinion. See 20 C.F.R. § 404.1527(d)(2).

The ALJisrequired to review al of the medical findings and other evidence that support a
medical source’ sstatement that aclaimant isdisabled. However, the ALJisresponsiblefor making
the ultimate determination about whether a claimant meets the statutory definition of disability. 20
C.F.R. 8§404.1527(e). The ALJis not required to give any specia significance to the status of a
physician as treating or non-treating in weighing an opinion on whether the claimant meetsalisted
impairment, aclaimant’ sresidual functional capacity (see20 C.F.R. 88 404.1545 and 404.1546), or

the application of vocational factors because that ultimate determination is the province of the

-6-



Commissioner. 20 C.F.R. 8§404.1527(e). See aso Dudley v. Sec'y of Health and Human Servs.,

816 F.2d 792, 794 (1* Cir. 1987).
B. Developing the Record

The ALJ hasaduty to fully and fairly develop therecord. Heggarty v. Sullivan, 947 F.2d

990, 997 (1* Cir. 1991). The Commissioner also hasaduty to notify aclaimant of the statutory right
to retained counsel at the social security hearing, and to solicit a knowing and voluntary waiver of

that right if counsel isnot retained. See42 U.S.C. 8§ 406; Evangelistav. Sec’y of Health and Human

Servs., 826 F.2d 136, 142 (1% Cir. 1987). Theobligationtofully and fairly develop therecord exists
if aclaimant has waived the right to retained counsel, and even if the claimant is represented by
counsel. Id. However, where an unrepresented claimant has not waived the right to retained
counsel, the ALJ sobligation to develop afull and fair record risesto aspecia duty. See Heggarty,

947 F.2d at 997, citing Currier v. Sec'y of Health Educ. and Welfare, 612 F.2d 594, 598 (1* Cir.

1980).

C. Medical Testsand Examinations

The ALJ is required to order additional medical tests and exams only when a claimant’s
medical sourcesdo not give sufficient medical evidence about an impairment to determine whether

theclaimant isdisabled. 20 C.F.R. §416.917; seeaso Conley v. Bowen, 781 F.2d 143, 146 (8" Cir.

1986). In fulfilling his duty to conduct a full and fair inquiry, the ALJis not required to order a
consultative examination unless the record establishes that such an examination is necessary to

enablethe ALJto render aninformed decision. CarrilloMarinv. Sec'y of Health and Human Servs.,,

758 F.2d 14, 17 (1% Cir. 1985).



D. The Five-step Evaluation

The ALJ must follow five steps in evaluating a claim of disability. See 20 C.F.R. 88
404.1520, 416.920. First, if a clamant is working at a substantial gainful activity, she is not
disabled. 20 C.F.R. § 404.1520(b). Second, if a clamant does not have any impairment or
combination of impairmentswhich significantly limit her physical or mental ability to do basic work
activities, then she does not have asevereimpairment and isnot disabled. 20 C.F.R. § 404.1520(c).
Third, if aclaimant’ simpairments meet or equal animpairment listed in 20 C.F.R. Part 404, Subpart
P, Appendix 1, sheisdisabled. 20 C.F.R. 8 404.1520(d). Fourth, if aclaimant’s impairments do
not prevent her from doing past relevant work, sheisnot disabled. 20 C.F.R. 8§ 404.1520(¢e). Fifth,
if aclamant’simpairments (considering her residual functional capacity, age, education, and past
work) prevent her from doing other work that exists in the national economy, then sheis disabled.
20 C.F.R. 8§404.1520(f). Significantly, the claimant bears the burden of proof at steps one through

four, but the Commissioner bears the burden at step five. Wellsv. Barnhart, 267 F. Supp. 2d 138,

144 (D. Mass. 2003) (five-step process applies to both SSDI and SSI claims).
Indeterminingwhether aclaimant’ sphysical and mental impairmentsaresufficiently severe,
the ALJ must consider the combined effect of all of the claimant’ simpairments, and must consider
any medically severe combination of impai rments throughout the disability determination process.
42 U.S.C. §423(d)(2)(B). Accordingly, the ALJ must make specific and well-articulated findings
asto theeffect of acombination of impalrmentswhen determining whether anindividual isdisabled.

Davisv. Shalala, 985 F.2d 528, 534 (11" Cir. 1993).

The claimant bears the ultimate burden of proving the existence of adisability asdefined by

the Social Security Act. Seavey, 276 F.3d at 5. The claimant must prove disability on or beforethe
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last day of her insured status for the purposes of disability benefits. Debloisv. Sec’'y of Health and

Human Servs., 686 F.2d 76 (1% Cir. 1982), 42 U.S.C. 88 416(i)(3), 423(a), (c). If a claimant
becomes disabled after she has lost insured status, her claim for disability benefits must be denied
despite her disability. 1d.

E. Other Work

Oncethe ALJfindsthat aclaimant cannot return to her prior work, the burden of proof shifts
to the Commissioner to establish that the claimant could perform other work that exists in the
national economy. Seavey, 276 F.3d a 5. In determining whether the Commissioner has met this
burden, the ALJ must develop a full record regarding the vocational opportunities available to a

claimant. Allenv. Sullivan, 880 F.2d 1200, 1201 (11" Cir. 1989). This burden may sometimes be

met through exclusive reliance on the Medical-V ocational Guidelines (the “grids’). Seavey, 276
F.3dat 5. Exclusiverelianceonthe®grids’ isappropriate where the claimant suffers primarily from

an exertiona impairment, without significant non-exertional factors. 1d.; see also Heckler v.

Campbell, 461 U.S. 458, 103 S. Ct. 1952, 76 L.Ed.2d 66 (1983) (exclusive reliance on the gridsis
appropriate in cases involving only exertional impairments, impairments which place limits on an
individual’ s ability to meet job strength requirements).

Exclusive reliance is not appropriate when a claimant is unable to perform a full range of
work at agiven residua functiona level or when a claimant has a non-exertional impairment that
significantly limits basic work skills. Nguyen, 172 F.3d at 36. In almost all of such cases, the
Commissioner’ s burden can be met only through the use of avocational expert. Heggarty, 947 F.2d
at 996. It is only when the claimant can clearly do unlimited types of work at a given residual

functional level that it is unnecessary to call avocational expert to establish whether the claimant
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can performwork which existsin the national economy. See Ferguson v. Schweiker, 641 F.2d 243,

248 (5" Cir. 1981). In any event, the ALJ must make a specific finding as to whether the non-
exertional limitations are severe enough to preclude awide range of employment at the given work
capacity level indicated by the exertiona limitations.
1. Pain

“Pain can constitute a significant non-exertional impairment.” Nguyen, 172 F.3d at 36.
Congress hasdetermined that aclaimant will not be considered disabled unlesshe furnishesmedical
and other evidence (e.g., medical signsand laboratory findings) showing the existence of amedical
impai rment which could reasonably be expected to producethepain or symptomsalleged. 42 U.S.C.
8423(d)(5)(A). TheALImust consider all of aclaimant’ sstatementsabout hissymptoms, including
pain, and determinethe extent to which the symptoms can reasonably be accepted as consistent with
the objective medical evidence. 20 C.F.R. § 404.1528. In determining whether the medical signs
and laboratory findings show medical impairments which reasonably could be expected to produce
the pain alleged, the ALJ must apply the First Circuit’s six-part pain analysis and consider the
following factors:

Q) Thenature, location, onset, duration, frequency, radiation, and
intensity of any pain;

2 Precipitating and aggravating factors (e.g., movement,
activity, environmental conditions);

(©)) Type, dosage, effectiveness, and adverse side-effects of any
pain medication;

4) Treatment, other than medication, for relief of pain;

5) Functional restrictions; and
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(6) The claimant’s daily activities.

Avery v. Sec’'y of Health and Human Servs., 797 F.2d 19, 29 (1* Cir. 1986). An individua’s

statement as to pain is not, by itself, conclusive of disability. 42 U.S.C. 8§ 423(d)(5)(A).
2. Credibility
Where an ALJ decides not to credit a claimant’s testimony about pain, the ALJ must
articulate specific and adequate reasons for doing so, or the record must be obvious as to the
credibility finding. Rohrberg, 26 F. Supp. 2d at 309. A reviewing court will not disturb aclearly
articulated credibility finding with substantial supporting evidenceintherecord. SeeFrustaglia, 829
F.2d at 195. Thefailureto articulate the reasons for discrediting subjective pain testimony requires

that the testimony be accepted astrue. See DaRosav. Sec’'y of Health and Human Servs., 803 F.2d

24 (1% Cir. 1986).
A lack of a sufficiently explicit credibility finding becomes a ground for remand when

credibility iscritical to the outcome of the case. See Smallwood v. Schweiker, 681 F.2d 1349, 1352

(11" Cir. 1982). If proof of disability isbased on subjective evidence and acredibility determination
is, therefore, critical to the decision, “the ALJI must either explicitly discredit such testimony or the

implication must be so clear asto amount to aspecific credibility finding.” Footev. Chater, 67 F.3d

1553, 1562 (11" Cir. 1995) (quoting Tieniber v. Heckler, 720 F.2d 1251, 1255 (11" Cir. 1983)).

V. APPLICATION AND ANALYSIS
Plaintiff was forty-three years old on the date of the ALJ s decision. (Tr. 26). Plaintiff
received her GED in 1984 and had previously worked for afew months as a painter in the jewelry

manufacturing businessand for nearly two decadesasatextilewinder. (Tr. 108, 113, 130). Plaintiff
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lost both of these jobs due to plant closings, and there is no indication of any attempted return to
work theresfter.

On April 8, 2002, Plaintiff wastreated by Dr. Carol Dubois with complaints of shortness of
breath, shaking and nausea. Dr. Duboisdiagnosed her with an upper respiratory tract infection. (Tr.
212). By April 23, 2002, Plaintiff reported improvement in her symptoms. (Tr. 213). On May 21,
2002, Dr. Dubois saw Plaintiff who reported having anxiety attacks. (Tr. 215). She had not been
compliant with her medications. Id. Dr. Dubois impression wasanxiety disorder, hypertension and
obesity. Id. Plaintiff was seen by Dr. Dubois on September 12, 2002, with complaints of neck and
shoulder pain. (Tr. 216). Upon examination, Dr. Dubois noted trigger points at her left shoulder.
Id. The impression was degenerative joint disease and probable radiculopathy. Id. Plaintiff was
prescribed Vioxx. 1d. Plaintiff received physical therapy for her shoulder and neck symptoms for
the remainder of 2002. (Tr. 217-218).

Most of thevisitsto Dr. Duboisduring 2003 are not related to Plaintiff’ sclaims of disability.
See Ex. 7F. Shedid, however, present complaints of numbnessin her hands and pain in her right
arm. Dr. Dubois referred Plaintiff to Dr. Dennis Aumentado, a Neurologist, who saw Plaintiff on
January 29, 2003 and noted positive Tinel’s sign at the left wrist and elbow. (Tr. 191). Dr.
Aumentado recounted that Plaintiff had ahistory of cervical radicul opathy, and he suspected that she
also had entrapment neuropathy in her arms as well as some component of tenniselbow. (Tr. 192).
After diagnostictesting, Dr. Aumentado concluded that Plaintiff had left carpal tunnel syndromeand
left ulnar neuropathy at the elbow. (Tr. 193). Hefound no evidence of cervical radiculopathy. Id.

Plaintiff followed up with Dr. Aumentado on April 10, 2003 with complaints of varicose

veins, palpitations, nausea, numbness and tingling in her left hand and neck pain. (Tr. 197). On
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examination, Plaintiff displayed full range of motion of her neck. Id. There was no palpable
tenderness or stiffness of her shoulder or muscleweakness. 1d. Dr. Aumentado prescribed Plaintiff
aLidoderm patch to address her shoulder pain complaints. (Tr. 198).

OnApril 22,2003, Dr. Roland Landry evaluated Plaintiff for her palpitations. (Tr.230). Her
medical history was negative for dizziness, lightheadedness or prior myocardial infarction. 1d. Dr.
Landry’s physical and neurological examination of Plaintiff was normal. 1d. His diagnoses were
palpitations of unclear etiology, anxiety issues and the need for thyroid pathology. (Tr. 231). He
also suggested that Plaintiff undergo a cardiac evaluation. 1d. The evaluation, or stress test, was
normal, and there was no evidence of stress-induced ischemia. (Tr. 235-236).

On September 11, 2003, Dr. Michael Luke saw Plaintiff for varicose veins and discussed
treatment options. (Tr. 239). Dr. Luke raised the possibility of surgical intervention to treat her
varicoseveins. |d. Heaso advised her to lose weight. 1d. After afollow-up visit, on October 23,
2003, Dr. Luke and Plaintiff agreed to proceed with surgery. (Tr. 240-241).

Dr. Richard Goulding, a state agency physician, reviewed Plaintiff’s medica files and
discussed an assessment of her physical capacity. Ex. 6F. Dr. Goulding found that Plaintiff could
lift up to twenty pounds occasionally and ten pounds frequently. (Tr. 202). She could stand, walk
or sit for six hours out of an eight-hour workday. Id. She was limited to occasional climbing and
crawling. (Tr. 203). Dr. Goulding further restricted Plaintiff’s use of her left arm to occasional
grasping, twisting or overhead reaching. (Tr. 204).

At the request of the Commissioner, Plaintiff underwent a consultative psychological
examination with James Curran, Ph.D., on December 23, 2003. (Tr. 245). Dr. Curran reported that

Plaintiff was “fairly talkative’ and that she was depressed and anxious. (Tr. 247). She also
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described experiencing panic attacks. Id. Dr. Curran’s diagnosis was mgjor depressive disorder
(recurrent and moderate), panic disorder (moderate) and obsessive-compulsivetraits. 1d. Dr. Curran
could not comment on Plaintiff’s ability to work, but felt that her depressive disorder and panic
attacks were “quite limiting.” (Tr. 248).

On January 13, 2004, Dr. Marsha Tracy completed an assessment of Plaintiff’s mental
functional abilities based on the existing record. (Tr. 249). Dr. Tracy found that Plaintiff had mild
limitations on her activities of daily living and social functioning and moderate difficulties
mai ntai ning concentration, pace and persistence. (Tr. 259). Dr. Tracy concluded that Plaintiff could
understand and remember three-step instructions; concentrate on, and persist in, smple tasks in
unpressured work settings for two-hour increments in an eight-hour day; relate adequately to
coworkers and supervision; and adapt to changesin fairly predictable work routines. (Tr. 266).

OnMarch 25, 2004, Dr. Aumentado saw Plaintiff for numbnessin her hands. (Tr.297). Dr.
Aumentado found some decreased sensation to pin prick at Plaintiff’shands. |d. Hefelt that there
waslittlethat hecould offer herintreatment. Id. Plaintiff washesitant to undergo steroid injections.
Id. OnMarch 29, 2004, Plaintiff saw Dr. Landry for continued complaints of palpitation. (Tr. 298).
Her symptoms were not related to any particular activity or exertion. Id. The test results that Dr.
Landry obtained were normal. 1d. He added a beta blocker to Plaintiff’s medication. Id.

OnMarch 29, 2004, Dr. Saro Palmeri issued an assessment of Plaintiff’sfunctional abilities.
Ex. 10F. Dr. Pameri’sfindings mirrored those of Dr. Goulding — lift twenty pounds occasionally
and ten poundsfrequently; only occasional overhead reaching, grasping, or twistingwith theleftarm
and hand. (Tr. 270-272). On April 6, 2004, S. Fischer, Psy.D., completed an assessment of

Plaintiff’smental functional limitations. Ex. 11F. Dr. Fischer opined that Plaintiff could carry out
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simple and some complex instructions for two-hour intervals in an eight-hour day with variable
pace/persistence. (Tr. 295).

Counselor DennisDiPinto, CAGS, LMHC, began seeing Plaintiff onMay 17, 2004. Ex. 21F.
Plaintiff complained of anxiety and depression. (Tr. 343). Plaintiff initially presented amoderately
flat mood and affect. (Tr. 344). OnJuly 15, 2004, Plaintiff presented complaints of anxiety attacks
and major depression. (Tr. 346).

On August 25, 2004, Plaintiff was seen by Dr. Tilak Verma for sleep/snoring issues. (Tr.
302). Dr. Verma s impression was obstructive sleep apnea. (Tr. 303). She observed that weight
losswas critically important for Plaintiff. Id. When Plaintiff returned for afoll ow-up appointment,
on October 14, 2004, she was given a continuous positive airway pressure (CPAP) machine. (Tr.
305).

Plaintiff also saw Mr. DiPinto on October 14, 2004. (Tr. 350). At that visit, her mental
status examination was stable. 1d. On December 27, 2004, Plaintiff reported to Dr. Landry that she
developed chest pain. (Tr. 315). Sherelated this“timewise” to use of the CPAP machine. Id. Dr.
Landry concluded that Plaintiff’s symptoms were related to use of CPAP. Id. Plaintiff’s sessions
with Mr. DiPinto continued through August 9, 2005. These notes are largely unremarkable as
Plaintiff wasconsistently found to have astablemental status. (Tr. 353-359). OnJuly 22, 2005, Mr.
DiPinto completed a clinical update and recommendation. Ex. 20F. He stated that Plaintiff
presented a clear vegetative mood and effect. (Tr. 339). He felt that there was “no evidence to
substantiate the probability that she would be capable of working in the present or future.” 1d. He
estimated that Plaintiff would have moderately severe restrictions in: relating to other people, her

daily activities, her persona habits, understanding work instructions, and responding appropriately
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to coworkers or supervisors. (Tr. 341). Mr. DiPinto found Plaintiff to be similarly limited
(moderately severe) in performing simple, repetitive or varied tasks. (Tr. 342). Mr. DiPinto
commented that Plaintiff’s complaints of pain were associated with possible fibromyalgia. 1d.

On June 20, 2005, Dr. Ashraf Farid saw Plaintiff for complaints of neck and shoulder pain.
(Tr. 337). Plaintiff underwent an MRI of her cervical spine on June 20, 2005. The results showed
degenerative changes. (Tr. 331). Therewas endplate change at C5-6 and mild to moderate central
stenosis at C6-7 as well as moderate central stenosis at C5-6 and mild stenosis at C4-5. (Tr. 330-
331).

On February 9, 2006, Plaintiff had aninitial visit with John Murphy, Psy.D. (Tr. 458). She
had symptoms of asad mood. 1d. Dr. Murphy’ simpression was obsessive compulsive disorder and
major depression. Id. Plaintiff also saw Dr. Vermaon February 21, 2006 for sleep follow-up. (Tr.
493). She was using the CPAP machine at least six hours per night. Id. Plaintiff aso reported
problems sleeping relating to anxiety, depression and chronic fatigue. 1d. Dr. Vermanoted no new
findings on Plaintiff’sexamination. 1d. Sherecommended continued use of the CPAP and weight
loss. 1d.

Dr. Penelope Y anni of Plaza Psychol ogy and Psychiatry, examined Plaintiff on February 23,
2006. (Tr. 464). Plaintiff complained of long-standing depression and anxiety. Id. She aso
described panic attacks, poor concentration, feelings of worthlessness and guilt. 1d. Dr. Yanni’s
working diagnoses were mgor depressive disorder (recurrent, severe), panic disorder with
agoraphobia, obsessive compulsive disorder and generalized anxiety disorder. 1d. She

recommended that Plaintiff continue with her medication and treatment with Dr. Murphy. 1d.
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Dr. Dubois referred Plaintiff to Dr. Alla Korennaya, a Neurologist, for complaints of
headaches. (Tr. 480). On February 28, 2006, Plaintiff presented an eighteen-year history of
headaches and that she had fifteen episodes per month. (Tr. 481). The physical examination did not
reveal any magjor abnormalities. (Tr. 482). Dr. Korennayafelt that Plaintiff suffered from chronic
daily headaches. (Tr. 493). Healso believed that therewas an influence from underlying depressive
disorder, muscle tension headaches, caffeine withdrawal headaches and analgesic rebound
headaches. |d. Herecommended Cymbaltafor headache prevention, depressive symptomsand pain
management. 1d. Dr. Korennayaal so advised that Plaintiff discontinue caffeinated beverageintake,
which Plaintiff declined. Id.

On March 16, 2006, Plaintiff maintained her complaints of depression to Dr. Murphy. (Tr.
459). Shealso presented feelingsof guilt. Id. Dr. Murphy found that Plaintiff’ sthought processand
concentration were within normal limits. Id. Dr. Yanni saw Plaintiff on March 23, 2006 and
reported feelingsof depression, guilt and worthlessness. (Tr.501). Dr. Y anni observed that Plaintiff
had a depressed mood and anxious affect. 1d. Her thought content was unremarkable, and her
thought pattern was linear and goal directed. Id. Dr. Yanni further found that Plaintiff’s memory,
judgment andinsight wereintact. Id. Theimpressionwasmajor depressivedisorder, panic disorder,
obsessive compulsive disorder and generalized anxiety disorder. (Tr. 501-502).

Plaintiff met with Dr. Murphy on April 10, 2006 for symptoms of sad mood and excessive
cleaning. (Tr. 514). Plaintiff also mentioned feelings of guilt. 1d. Her thought process and
concentration were within normal limits, but her mood was depressed and anxious. 1d. Dr. Yanni
met with Plaintiff on May 4, 2006. She maintained her complaints of depression and feelings of

worthlessness. Dr. Yanni's findings on examination did not vary from the March 23, 2006
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appointment. (Tr.503). Similarly, when Plaintiff saw Dr. Murphy on May 31, 2006, she displayed
the same symptoms of depression and anxiety. (Tr. 515). Plaintiff reported the same symptomsto
Dr. Yanni on June 15, 2006. (Tr. 505-506). At avisit to Dr. Murphy, on June 27, 2006, Plaintiff
reported continued obsessive compulsive disorder symptoms. (Tr. 516). Dr. Murphy maintained
the observation that Plaintiff’s thought process and concentration were within normal limits. 1d.

At Dr. Dubois' referral, Plaintiff saw Dr. Carl DiRobbio for evaluation of her right shoul der
on March 27, 2006. (Tr. 499). Plaintiff clamed pain of two months duration. 1d. Upon
examination, Dr. DiRobbio noted that Plaintiff had full range of motion of her shoulder, but when
shelifted her arms, she reported paresthesiasin her hands. 1d. X-raysof her right shoulder showed
significant joint arthritis. 1d. Dr. DiRobbio’ sassessment was degenerative arthritisof theright AC
joint and healing callus around the fracture of the right clavicle. 1d.

A. The ALJ sMental RFC Finding is Supported by Substantial Evidence

Inhisfirst decision (Tr. 41-45), the ALJ decided this case adverseto Plaintiff at Step 4. The
ALJfoundthat Plaintiff’ scervical spinedisorder, |eft carpal tunnel syndrome/neuropathy, headaches
and depression/anxiety were “severe” impairments and limited Plaintiff to light work with certain
other exertiona and non-exertiona limits. (Tr. 45, Findings 3 and 6). Based on thisRFC, the ALJ
determined that Plaintiff was not disabled because she could perform her past relevant work as an
epoxy painter. (Tr. 46, Finding 7).

The Appeals Council vacated the ALJ sfirst decision and remanded for further proceedings.
(Tr. 35-36). It criticized the ALJ s finding that Plaintiff’s epoxy painting job was “past relevant
work” and his failure to explicitly evaluate the impact of Plaintiff’s obesity on her RFC. (Tr. 35).

In hissecond decision (Tr. 18-27), the ALJ decided this case adverseto Plaintiff at Step 5. The ALJ
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did not find Plaintiff’s short period of employment as an epoxy painter to be “ past relevant work”
and added obesity to thelist of “severe” impairments. (Tr. 20, 26). In other words, the ALJ*fixed”
theissuesidentified by the AppealsCouncil. The ALJ sRFC assessment in the second decision was
similar but somewhat more restrictive than his original RFC. Based on this RFC and the VE's
opinion, the ALJ rendered a finding of no disability because Plaintiff was “capable of making a
successful adjustment to other [light and sedentary] work that existed in significant numbersin the
national economy.” (Tr. 27).

Plaintiff does not challenge the physical aspects of the ALJ s RFC assessment. Rather, she
challenges the ALJ s decision to assess a moderate, rather than moderately severe, restriction in
mai ntai ning concentration, persistenceand pace. (Tr.573-574). Plaintiff also challengesthe ALJ s
failure to find an impairment (either severe or moderately severe) in the ability to respond to
customary work pressures. (Tr. 526, 574, 631).

Because thisisa DIB claim, the ALJ was required to determine the existence of disability
at any time from the alleged onset date, February 15, 2002, through the date last insured, December
31, 2005. Plaintiff first challenges the ALJ s evaluation of evidence from her counselor, Mr.
DiPinto. Plaintiff first met with Mr. DiPinto on May 17, 2004 with complaints of anxiety and panic.
(Tr.343). Mr. DiPinto saw Plaintiff fairly regularly in 2004 and thefirst half of 2005 (Ex. 21F), and
completed a mental RFC questionnaire at the request of Plaintiff’s counsel shortly before the first
ALJhearing. (Tr. 341-342).

The ALJ gave “limited probative value” to Mr. DiPinto’s assessment and was particularly
troubled by Mr. DiPinto’ snon-physician diagnosisof fibromyalgia. (Tr. 25-26, 342). TheALJalso

preferred the RFC assessments of the consulting physician reviewers due to their consistency with
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recorded treatment records. (Tr.25). Fromthis, itisreasonableto infer that the AL Jdetermined that
Mr. DiPinto’s RFC assessment was inconsistent with such records. Infact, in hisfirst decision, the
ALJfound Mr. DiPinto’s RFC assessment to be “inconsistent with the rest of the record, including
both the degree of treatment required and hisown clinical notes, which indicatesthat [Plaintiff] was
progressing well in counseling.” (Tr. 43).

SSR 06-03p explains that evidence from an “acceptable medical source,” such as a
psychiatrist or psychologist, is necessary to establish the existence of a medically determinable
impairment. See20 C.F.R. §404.1513(a). Further, only an *acceptable medical source” can render
amedica opinion (20 C.F.R. § 404.1527(a)(2)) or be considered a treating source (20 C.F.R. 8§
404.1502) whose opinion may be entitled to controlling weight (20 C.F.R. § 404.1527(d)). A
counselor such as Mr. DiPinto is not an “acceptable medical source” under 20 C.F.R. § 404.1513.
However, under SSR 06-03p, evidence from medical sources who are not “acceptable medical
sources’ must be considered by the ALJ on the issues of impairment and ability to function. An
opinion from such a source is also entitled to consideration applying the following factors: length
of relationship, frequency of visits, consistency with other evidence, degree of support and the
source' s specialization. SSR 06-03p.

Here, the ALJapplied SSR 06-03p and properly considered Mr. DiPinto’sopinion. (Tr. 25-
26). First, Mr. DiPinto opined on July 22, 2005 that “[t]here is no evidence to substantiate the
probability that [Plaintiff] would be capable of working in the present or future.” (Tr. 339). This
isnot amedical opinion but rather an opinion on the ultimate issue of disability. See 20 C.F.R. §
404.1527(e)(1). Thisisadetermination reserved to the Commissioner. 1d. Mr. DiPinto’sopinion

on employability is aso not substantiated by his progress notes. Ex. 21F. In fact, Mr. DiPinto
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“discussed the possibility of work” with Plaintiff to which she responded that it was “not in the
future.” (Tr. 352).

The ALJ aso criticizes Mr. DiPinto for making a medical diagnosis (fibromyalgia) and
combining the limitations attributed to Plaintiff’s physical and mental impairments. (Tr. 25-26).
Although there is no supporting medical diagnosis in the record, Mr. DiPinto, a non-physician,
assessed theneed for “neuro psychological testing” in part to“ruleout fibromyalgia” (Tr. 356). Mr.
DiPinto identified fibromyalgiaasa* contributing factor| ] to [Plaintiff’ s| overall mood, affect , and
overal psychological makeup.” (Tr. 360). Plaintiff argues that there is no indication that the
functional limitations assessed by Mr. DiPinto “were attributable, in his opinion, to anything other
than [Plaintiff’ s| psychiatricimpairments.” (Document No. 8 at 18). However, Plaintiff’ sargument
is directly contradicted by Mr. DiPinto's progress notes which identify fibromyalgia as a
“contributing factor.” (Tr. 360). Mr. DiPinto’s opinion as to fibromyalgia is beyond his area of
expertise and unsupported by the record. Thus, the ALJ properly considered the fibromyalgia
“issu€’ in evaluating the overall weight to give to Mr. DiPinto’s assessment.

Finaly, Mr. DiPinto’ s assessment of severe and moderately severe psychiatric impairments
(Tr. 341-342) is ssmply not supported by his progress notes or the record in genera. Mr. DiPinto
concluded that Plaintiff was severely limited in her ability to respond to customary work pressures
and moderately severely limited in performing simple tasks. 1d. Yet, despite these disabling
limitations, Mr. DiPinto regul arly assessed Plaintiff asstable, alert and fully oriented (Ex. 20F) and,
on December 28, 2004, “discussed the possibility of work” with Plaintiff. (Tr. 352). Mr. DiPinto
discussed Plaintiff’s husband’ s alcoholism and noted that Plaintiff was “very logical and able to

cognitively understand the el ements of substance abuse and how this effectsand impacts her and her

-21-



family.” (Tr. 347). He also noted that Plaintiff enjoys reading and was interested in research
materia on her condition. Id. Plaintiff hasshown no error inthe ALJ sevauation of Mr. DiPinto’s
assessments.

Plaintiff also argues that the ALJ erred in failing to give more weight to the opinion of Dr.
Curran. Dr. Curranisapsychologist who evaluated Plaintiff, on December 23, 2003, at the request
of the Commissioner. Ex. 8F. Based on this evaluation, Dr. Curran diagnosed major depressive
disorder, recurrent, moderate and panic disorder, moderate and noted a GAF of 45. 1d. Asto
Plaintiff’ s ability to work, Dr. Curran did not render a definitive opinion. 1d. Heindicated that he
could not comment on Plaintiff’smedical problems (which are not at issue in this appeal) since he
was not aphysician. (Tr. 248). He described Plaintiff’s psychiatric issues as “quite limiting” but
offered no specific functional limitations. Id. Dr. Curran’s conclusion was simply not definitive
enough to constitute an opinion on functionality as contemplated by 20 C.F.R. § 404.1527(a)(2).

The ALJ exercised his discretion to consider the totality of Dr. Curran’s report and the
inconsistency between Dr. Curran’s diagnoses, GAF rating, historical report as to Plaintiff and his
evaluation of her condition on the day of the evaluation. It is aso noteworthy that the non-
examining reviewers (Dr. Tracy and Dr. Fischer) had the sameimpression of Dr. Curran’ sreport as
the ALJ. SeeExs. 9F and 11F. Both Dr. Tracy and Dr. Fischer considered Dr. Curran’sreport (Tr.
266, 290) and assessed primarily no or moderate limitations on Plaintiff’s mental RFC. Based on
thismedical evidence, the ALJincluded in his RFC assessment amoderate restriction in the ability
to maintain concentration, persistence and/or pace. (Tr.21). The ALJdescribed this as the ability

to perform “simplework tasks’ for anormal workday assuming short work breakson average every
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two hours. 1d. Plaintiff has shown no error in the ALJ s evaluation of Dr. Curran’s report or his
mental RFC assessment since they are supported by substantial evidence.

Plaintiff lastly arguesthat the ALJ s mental RFC assessment is not supported by substantial
evidence becauseitisbased on“outdated” state agency opinions. In particular, the January 13, 2004
opinion of Dr. Tracy (Ex. 9F) and the April 6, 2004 opinion of Dr. Fischer. (Ex. 11F). The ALJ
gavethefunctional capacity assessmentsof the“non-examining physicianreviewers,” including Dr.
Tracy (Ex. 9F), “significant weight as they are fully supported by the objective findings and
contemporaneously recorded treatment notes....” (Tr. 25).2 For her claim that the state agency

opinionsare“outdated,” Plaintiff relieson Alcantarav. Astrue, No. 07-1056, 2007 WL 4328148 (1%

Cir. 2007) (per curiam). However, Alcantaraisfactually distinguishablefromthiscase. First, there
are material differences between the medical record in the two cases, and there was evidence in
Alcantarathat the claimant’ smental condition significantly deteriorated after the consultant’ sreport
in question. Thereisno such evidencein thiscase. Second, it involved aclaim for Supplemental
Security Income (* SSI”) benefits and not for Disability Insurance Benefits (“DIB”) asis presented
in thiscase. Inan SSI case, the ALJ istasked to determine the claimant’s entitlement to benefits
from the month following the date of filing the application forward. 20 C.F.R. §416.335. Thus, the
record ismore of amoving target, and medical opinionsrendered during the early stagesof theclaim
review process can become “stale” if thereis a substantial delay in obtaining afinal ALJ decision.
To the contrary, in a DIB case such asthis, the ALJ must make his or her disability determination

as of the date last insured (“DLI1"). 20 C.F.R. § 404.131.

2 TheALJalsorelied on Dr. Tracy’sopinionin hisfirst decision and favored it over the opinion of Mr. DiPinto
given the inconsistency between his RFC assessment and the rest of the record. (Tr. 43).
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Plaintiff’s DL was December 31, 2005. Plaintiff arguesthat the opinionsof Dr. Tracy and
Dr. Fischer are outdated, in part, because they had not seen the treatment notes of Dr. Yanni or Dr.
Murphy. Document No. 8 at 19. Whilethisargument isfactually correct, Plaintiff failsto point out
that shedid not begin treating with Dr. Y anni or Dr. Murphy until 2006 (Tr. 458, 464) after her DLI.
In other words, these later treatment records did not cover the period of aleged disability for DIB
purposes and are not as informative as they would bein an SSI case. Plaintiff has shown no error

inthe ALJ sreliance on the opinions of Dr. Tracy and Dr. Fischer. Castrov. Barnhart, 198 F. Supp.

2d 47,54 (D. Mass. 2002) (“[An ALJ] may reject atreating physician’s opinion as controlling if it
isinconsistent with other substantial evidencein therecord, evenif that evidence consists of reports
from non-treating doctors.”).

C. The ALJ Properly Evaluated Plaintiff’s Credibility

Plaintiff contendsthat the ALJ*“based hiscredibility findingsentirely on what he considered
to be[Plaintiff’ s| exaggerated demeanor.” (Document No. 8 at 21). Shearguesthat the ALJdid not
follow the Avery criteria and “the reasons he did give were inadequate and erroneous.” 1d.

However, the“ exaggerated demeanor” analysiswasincludedinthe ALJ sfirstdecision. (Tr.
43). That decision was vacated by the Appeals Council, and the case was remanded for a second
ALJhearing. (Tr. 36). After remand, Plaintiff again testified beforethe ALJ. (Tr. 581-596). In his
second decision, the ALJfound that Plaintiff’ simpai rments coul d reasonably be expected to produce
thetype of symptomsalleged by Plaintiff, but not to the degree alleged. (Tr. 21-22). Heaccurately
noted that Plaintiff’s somatic complaints had limited objective support. (Tr. 22). For example,
Plaintiff’ s alegations of neck and shoulder pain contrasted with the consistent finding that she had

full range of motion in the neck and that her muscle strength was full. The ALJ also noted that,
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despite Plaintiff’s claims of pain from varicose veins, she did not seek any active treatment after
October 2003. (Tr. 22). With regard to Plaintiff’ s palpitations, the ALJ recounted that Dr. Landry
could find no medical evidence to explain such symptoms. 1d. Asthe First Circuit has held, while
complaintsof pain need not be precisely corroborated with medical evidence, they must be consistent

with the medical findings. Avery v. Sec'y of Health and Human Servs., 797 F.2d 19, 21 (1* Cir.

1986); DupuisV. Sec'y of Health and Human Servs., 869 F.2d 622, 623 (1% Cir. 1989).

The ALJ s credibility review did not rest solely on areview of the medical evidence. The
ALJalso considered Plaintiff’ sdaily activities, as she was able to shop and attend school functions
for her children (with occasional difficulty). (Tr. 25). An ALJisentitled to consider aclaimant’s

daily activitieswhen assessing credibility. See Gordilsv. Sec’'y of Health and Human Servs., 921

F.2d 327, 330 (1* Cir. 1990) (affirming a credibility determination where the ALJ took notice of
Plaintiff’s daily activities); see also 20 C.F.R. § 404.1529(c)(3)(i) (providing that an ALJ may
consider an individual’s daily activities when weighing subjective pain complaints).

Asnoted above, Plaintiff’ s sole challengeto the credibility finding isthat the ALJ described
Plaintiff’s “exaggerated demeanor” at the first ALJ hearing and based his adverse credibility
determination on this observation. Plaintiff’s argument is misplaced. The language regarding
“exaggerated demeanor” is contained in the prior, vacated decision. (Tr. 41-46). Neither that
decision, nor the hearing from which it stemmed, are under review in this case. Plaintiff has not
shown that the ALJ scurrent decision, after anew hearing, failed to adhereto the standards set forth
in SSR 96-7p and 20 C.F.R. § 404.1529.

While Plaintiff may disagree with the ALJ s ultimate conclusion, it was his function to

consider andweigh all of theevidence. It waswithinthe ALJ s provinceto concludethat thetotality
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of the medical evidence and record evidence as to Plaintiff's condition and activities was more

crediblethan her testimony at the hearing. See Barrientosv. Sec’y of Health and Human Servs., 820

F.2d 1, 3 (1* Cir. 1987) (evidence of claimant’s activities and contrary objective medical evidence
was sufficient to support the ALJ srejection of Plaintiff’scomplaint of disabling pain). Finally, the
ALJ scredibility determination must be considered in the context of his RFC assessment. The ALJ
did not conclude that Plaintiff could return to her past work classified by the vocational expert as
medium exertion work. (Tr. 627-628). The ALJdetermined that Plaintiff was limited to light-duty
work with additional exertional and non-exertional limitations. Based on the totality of the record,
Plaintiff hasshownno errorinthe ALJ sadverse credibility determination or non-disability finding.

VI. CONCLUSION

For the reasons stated above, | recommend that the Commissioner’s Motion for an Order
Affirming the Decision of the Commissioner (Document No. 9) be GRANTED and that the
Plaintiff’s Motion to Reverse the Decision of the Commissioner (Document No. 8) be DENIED.

Any objection to this Report and Recommendation must be specific and must befiled with
the Clerk of the Court within ten (10) days of its receipt. See Fed. R. Civ. P. 72(b); LR Cv 72.
Failureto file specific objectionsin atimely manner constitutes waiver of theright to review by the

District Court and the right to appeal the District Court’s decision. See United Statesv. Vaencia

Copete, 792 F.2d 4, 6 (1* Cir. 1986); Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605

(1% Cir. 1980).

/9 Lincoln D. Almond
LINCOLN D. ALMOND
United States Magistrate Judge
June 2, 2008
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